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Canadian Generic Pharmaceutical Association
Seeks to Intervene in Appeal of Estoppel
Decision Under Linkage Regulations

The Canadian Generic Pharmaceutical Association (CGPA) has sought leave to intervene in Apotex's
appeal of an Order of prohibition under the Patented Medicines (Notice of Compliance) Regulations
("Regulations"). As reported in the March 2005 issue of Rx IP Update, the Federal Court granted the
Order of prohibition (relating to the medicine omeprazole magnesium, AstraZeneca's LOSEC), finding
that Apotex was precluded by the doctrine of issue estoppel from alleging non-infringement and
invalidity in view of a previous allegation of non-infringement (AB Hassle v. Apotex, 2005 FC 234). The
CGPA submits that its members "are directly affected by the estoppel/abuse of process issue raised by
this appeal" and that "[p]rior to the decision of Madam Justice Layden-Stevenson, it had been
understood and considered as settled law that successive NOAs [notices of allegation] may be made in
respect of the same patent, provided that the NOAs do not raise identical issues".

Supreme Court of Canada Leave Applications
Genpharm v. Procter & Gamble (etidronate disodium (DIDROCAL)), April 22, 2005

Leave has been denied. Genpharm had filed an application for leave to appeal the Court of Appeal's
dismissal (2004 FCA 393) of its appeal of a prohibition Order.

Genpharm v. AB Hassle (omeprazole (LOSEC)), April 22, 2005

Leave has been denied. Genpharm had filed an application for leave to appeal the Court of Appeal's
dismissal (2004 FCA 413) of its appeal of a prohibition Order.

Apotex v. AB Hassle (omeprazole magnesium (LOSEC)), April 22, 2005

Leave has been denied. Apotex had filed an application for leave to appeal the Court of Appeal's
dismissal (2004 FCA 369) of its appeal of a prohibition Order.


http://www.smart-biggar.ca/Assets/RxIPUpdate_Mar05.pdf
http://decisions.fct-cf.gc.ca/fct/2005/2005fc234.shtml
http://decisions.fca-caf.gc.ca/fca/2004/2004fca393.shtml
http://www.smart-biggar.ca/Assets/Genpharm_v_AZ_Reasons.pdf
http://decisions.fca-caf.gc.ca/fca/2004/2004fca369.shtml
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Recent Court Decisions
Patented Medicines (Notice of Compliance) Regulations
Janssen-Ortho v. Novopharm (levofloxacin (LEVAQUIN)), January 6, 2005

Court of Appeal dismisses Janssen-Ortho's appeal from a Judge's dismissal of Janssen-Ortho's
application for a prohibition Order. Novopharm received a notice of compliance (NOC) on the same day
that Janssen-Ortho filed the appeal. The Court of Appeal found the appeal was moot.

Court of Appeal Decision

Motions Judge's Decision (2004 FC 1631)

Apotex v. Syntex and Roche; Canada (Attorney General), Third Party (naproxen slow-release tablets
(NAPROSYN SR)), April 12, 2005

Judge allows the Crown's appeal and strikes Syntex' and Roche's third party claims against the Crown
in the event Syntex/Roche are found liable to Apotex in the main action for damages under section 8
of the Regulations. Syntex and Roche have appealed.

Motions Judge's Decision (2005 FC 480)

Prothonotary's Decision (2005 FC 121)

Other Proceedings
Roche and Allergan v. Apotex (ketorolac ophthalmic solution (APO-KETOROLAC, ACULAR)), April 14, 2005

Court determines a number of procedural matters in an Ontario Superior Court patent infringement
action and action for common law and equitable remedial orders arising out of allegedly fraudulent,
deceptive and misleading information provided in an NOA and detailed statement provided by Apotex
under the Regulations.

Full Judgment

MAy 2005 2


http://www.smart-biggar.ca/Assets/LEVAQUIN.pdf
http://decisions.fct-cf.gc.ca/fct/2004/2004fc1631.shtml
http://decisions.fct-cf.gc.ca/fct/2005/2005fc480.shtml
http://decisions.fct-cf.gc.ca/fct/2005/2005fc121.shtml
http://www.canlii.org/on/cas/onsc/2005/2005onsc13453.html
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Canadian Internet Registration Authority’s
Domain Name Dispute Resolution Policy
Decision

CanadaDrugs.com Partnership v. NC Britton Holdings Ltd. o/a Minit Drugs (www.canadadrugs.ca), April 7, 2005

Panel orders the registration of the domain name to be transferred to the complainant, CanadaDrugs.com.
Panel finds the registrant's domain name to be confusingly similar to CanadaDrugs.com's CANADA
DRUGS and CANADADRUGS.COM trade-marks, and that the registrant had registered the domain in
bad faith and had no legitimate interest in it.

Full Decision

New Court Proceedings

Patented Medicines (Notice of Compliance) Regulations

Medicine: atorvastatin calcium (LIPITOR)
Applicants: Pfizer Canada Inc and Warner-Lambert Company, LLC
Respondents: Novopharm Limited and The Minister of Health

Date Commenced:

March 24, 2005

Comment: Application for Order of prohibition until expiry of Patent No. 2,021,546.
Novopharm alleges non-infringement and invalidity.

Medicine: atorvastatin calcium (LIPITOR)

Applicants: Pfizer Canada Inc and Warner-Lambert Company, LLC

Respondents: Novopharm Limited and The Minister of Health

Date Commenced:

March 31, 2005

Comment: Application for Order of prohibition until expiry of Patent No. 2,150,372.
Novopharm alleges non-infringement and invalidity.

Medicine: atorvastatin calcium (LIPITOR)

Applicants: Pfizer Canada Inc and Warner-Lambert Company, LLC

Respondents: Novopharm Limited and The Minister of Health

Date Commenced:

Comment:

April 13, 2005

Application for Order of prohibition until expiry of Patents Nos. 2,220,018,
2,220,455, and 2,220,458. Novopharm alleges non-infringement and invalidity.
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http://www.cira.ca/en/dpr-decisions/00028-canadadrugs.ca.pdf
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Other New Proceedings

Medicine: enoxaparin sodium injection (LOVENOX)

Applicant: Aventis Pharma Inc

Respondents: The Minister of Health, The Attorney General of Canada and Novopharm Limited
Date Commenced: April 1, 2005

Comment: Application for an Order quashing the notice of compliance issued to Novopharm

for enoxaparin sodium injection.
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Disclaimer

The preceding is intended as a timely update on Canadian intellectual property and regulatory law of interest to the pharmaceutical industry.
The contents of our newsletter are informational only, and do not constitute legal or professional advice. To obtain such advice, please communicate
with our offices directly. To join the Rx /P Update mailing list, or to amend address information, please send an e-mail to rxip.update@smart-biggar.ca.
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